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THE SMALL CLAIMS COURT IN SOUTH AFRICAl
Prof Leonard Taitz*
The Small Claims Court system in South Africa was established in 1984.l
The expressed intention of parliament was to provide an efficacious, speedy and
cost-effective method for the just finalisation of civil law suits where the monetary
claims did not warrant the hearing of such case by the overburdened
ordinary
magistrates'
courts, with its relatively expensive tariff of costs. Over the past 10
years, since its inception, the small claims court system has succeeded in achieving
the above goals set by Parliament. There is usually at least one small claims
court in each major city and town in South Africa. Save for statutory powers to
sentence erring persons for contempt of court in facie curiae,:! the Small Claims
Court enjoys only a (limited) civil jurisdiction where the monetary claim is below
R2000 (Two thousand rands).'
The presiding judicial officers in such courts, referred to as 'small claims
court commissioners' are usually appointed from the ranks of practising advocates
and attorneys, although a number of suitably qualified academics have been
appointed. Commissioners
receive no remuneration
for their services. The many
small claims courts usually sit only in the late afternoons, outside normal court
hours from approximately 5 pm until 8 pm. The small claims courts usually sit in
the premises of the ordinary magistrates' courts or in other adequate government
premises.
Despite the apparent success of the small claims court system in South
Africa, as will be observed below, the system is not beyond criticism. Small
claims court commissioners are required to adjudicate cases on what is regarded
as an inquisitorial (rather than an adversorial) method." Parties to a hearing are
not entitled to the benefit of legal representation.ti
The commissioner, hearing
the case, hears the evidence of the parties; conducts any questioning;
he may
call further witnesses; he decides what are the issues and finally gives judgement.
Effectively the commissioner is the prosecutor, counsel for parties, investigator

Professor of Public Law. University of Durban-Westville.
1.

Following an address concerning the South African Legal System which I gave on 30 December to
Comparative Law Association of Pondichery. I was askcd by interested partics to prepare a paper on
small claims court systcm in South Africa for publication in this prestigious journal. I rcgard
request as a grcat complimcnt and I trust that my cxpericncc as a small claims court commissioncr
South Africa for over scvcn ycars will cnablc me to add a practical content to this important subjcct.

the
the
thc
in

2.

Small Claims Court Act 61 of 1984.

3.

S. 48 of thc Small Claims Court Act 1984.

4.

See, S. 15 of thc Small Claims Court Act 1984. rcad with Government Noticc R1259 of 30 May 1991;
R2000 (two thousand rands) is approximately 16.000 Rs. (sixteen thousand Indian rupecs).

5.

See below.

6.

See below.
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of facts and finally adjudicator. Effectively
in his adjucatory function than does a
exalted petuation is exacerbated by the
right of appeal against the judgment of a
JURISDICTION

a commissioner enjoys more subjectivity
Supreme Court judge. This somewhat
fact that parties to an action have no
small claims court commissioner.7

OF THE SMALL CLAIMS COURT

Apart from not having the jurisdiction to consider civil claims of more than
R2000 (two thousand
rands), the Small Claims Court Act, 1984, specifically
excludes the following matters from the jurisdiction of the Small Claims Court,
more particularly:
i)

In which the dissolution

ii)

in which
document

iii)

which concerns

iv)

in which
damages!]

vii)

of any marriage or of a customary

the validity or interpretation
is concerned;!)

union is sought;8

of a will or other

testamentary

the status of a person in respect of his mental capacity;

is sought

specific performance

without

an alternative

10

claim for

except in the case of

a)

The rendering of an account in respect of which the claim does not
exceed the monetary jurisdiction of the court (at present R2000.OO);12

b)

the delivery or transfer of any property, movable or immovable
does not exceed the monetary jurisdiction of the Court/l

c)

in which a decree of perpetual

in which is sought damages
(a)

defamation;

(b)

malicious

prosecution;

(c)

wrongful

imprisonment;

(d)

wrongful arrest;

which

silence is sought;11

in respect of; 15

7.

See below.

8.

S. 16 (a) of the Small Claims Court Act 1984; a customary union is a traditional (marriage) union in
terms of African tribal law. Such union is not regarded as a civil marriage in South African law.

9.

S. 16 (b).

10.

S. 16 (c).

11.

S. 16 (d).

12.

S. 16 (d) (i).

13.

S. 16 (d) (ii).

14.

S. 16 (e) - a decree of perpetual silence is an ancient Roman-Dutch law remedy.

15.

S. 16 (0. These respective causes of action fall under the action in(uruurum of Roman and RomanDutch law. A successful action under this heading will enable a plaintiff to obtain judgment inter alia for
the above.
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(e)

seduction;

(0

breach of promise to marry.

viii) in which an interdict

is sought.16

Over and above the above causes of action which are absolutely beyond the
jurisdiction of the Small Claims Court, the Act prohibits any pronouncement
by
the Small Claims Court upon the validity of a provincial ordinance, a regulation,
order or by-law made under a statute or a statutory proclamation of the State
President.17
The enactment
requires every small claim court to assume the
validity of every such ordinance, regulation, order, by-law or proclamation.
Further, the Small Claims Court may not consider any action in which the
plaintiff is not a natural person but is registered company or other legaI"persona,18
although such legal persona may be sued as a defendant before the small claims
court. The Act also specifically denies the Court any jurisdiction in cases where
the defendant

is the State or a State department.19

Save the above, the Small Claims Court enjoys jurisdiction over all claims
within its territorial and legislative jurisdiction in respect of all contractual and
delictual
claims
jurisdiction.20

subject

to such

claim

not

exceeding

the

courts

monetary

SMALL CLAIMS COURT PROCEDURE
Before any action may be instituted in the Small Claims Court, the plaintiff
is required by the Act to have demanded satisfaction of his claim from the
defendant. Such demand must be in writing, delivered to the defendant by hand
or by registered post. The defendant is to be given not less than 14 days from
the date of receipt of the demand to comply therewith.21
Should the defendant fail to comply with the demand, upon proof of its
delivery the clerk of the small claims court shall issue a summons against the
defendant, setting out the plaintiff's claim and inter alia: the date, time and
venue of the hearing. The summons may be served on the defendant by the
plaintiff personally or by the sheriff of the Magistrates Court.22 In terms of the
Act, while the defendant may be legal persona (a juristic person) e.g. a registered

16.

S.49.
S5.
14(g).
and
S. 29(2).
29(1)
(a).15.
S.7(1).
14(2).
S.
16
S

22.
20.
17.
18.
21.
19.
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company, the plaintiff must be a natural personP It is important to note that the
small claims court may not be used a.s a d~bt collecting vehicle. The Act provides
that where the plaintiff carries on a business or a profession he is permitted to
institute only one action at a time. A second action may be instituted only when
the fir~t action has been completed.21
On receipt of the summons

the defendant

may:

i)

reply to the summons by way of a written statement, setting out the nature
of his defence and particulars of the grounds upon which his defence is
based. On receipt of such statement the clerk .of the Small Claims Court is
required to furnish a copy thereof to the plaintiffs.2!i

ii}

attend the hearing at the relevant time, submit evidence and such argument
as he may be permitted and request the small claims commissioner
to
dismiss the claim;

iii}

consent to judgement before the hearing in terms of the Act, and make an
offer to settle the claim or simply await execution of the judgement;2fi

iv}

do nothing, not even attending the hearing. Under the circumstances
the
plaintiff may request default judgement, which may be granted and then he
may proceed to the execution of his claim.27

THE SMALL CLAIMS COURT HEARING
As indicated above, the parties may not be represented by counsel.2R Further
in terms of the Act, the ordinary rules of evidence shall not apply and the
presiding commissioner
is empowered to ascertain any relevant fact in such
manner as he may deem fiV' However, provision is made for either oral or
written evidence to prove or disprove any fact in issue.:lO Parties may not question
or cross examine any other party to the proceedings or witness called by such
other party. The Act provides that the presiding commissioner

"shall proceed inquisitorially to ascertain the relevant facts and to that
end he may question any party or witness at any stage of the proceedings:

23.

S.7(1).

24.

S. 29(1) (b).

25.

S. 29(3); in the writer's experience some defendants actually instruct their attorney to draw the
statement of reply. which is then signed by the defendant personally. Although the partics have no right
of legal representation, there is nothing in the Act which prohibits their obtaining legal advice or even
written legal argument which with the consent of the commissioner they may hand in to the court.

26.

S. 35(1) (a).

27.

S. 35(1) (b).

28.

S.7(2).

29.

S. 26(1).

30.

S 26(2).
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Provided that the Commissioner may in his discretion permit any party to put
a question to any other party or witness.'nl (emphasis added).
Further the Act provides that a party may call one or more witnesses to
prove his claim, counterclaim or defence, subject to the power of the commissioner
to decide that sufficient evidence has been adduced on which a decision can be
arrived at, and to order that no further evidence shall be adduced.
These rules place immense responsibility

on the commissioner,

who clearly

must have considerable experience of court practice more particularly, the standard
and weight of evidence necessary to prove facts to his satisfaction. While the Act
does not prescribe any necessary criterion, proof decided on the balance of
probabilities (i.e. the ordinary civil standard of proof of facts) would be a sound
criterion or standard of proofl2
In terms of the Act, after the hearing
grant the following judgements::!:!
a)

judgement

of an action the commissioner

may

for the plaintiff in respect of his claim in so far as he has proved

it;
b)

judgement
proved it;

for the defendant

in respect

c)

absolution from the instance, if the court is of the opinion that the evidence
does not enable it to give judgment for either party;

d)

such judgement
as to costs contemplated
in section 37 as may be just.
Costs in terms of section 37 relates only to the following:
(i)

the court fees;

(ii)

the prescribed

(iii)

the fees and travelling expenses

amount

of his defence

for the issue of the summons;
of the sheriff of the court.

In other words the only costs contemplated
incurred in relation to the hearing;
e)

an order, on such conditions

in so far as he has

by the Act are disbursements

as the commissioner

may deem fit, against the

party for whom judgement has been granted, deferring wholly or in part
further proceedings
upon the judgement
for a specified period pending
arrangements
by the other party for the satisfaction of the judgment.

31.

S.26(3).

32.

Hoffman and Zc(fert.

33.

S. 34 of the Small Claims Court, 1984.
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EXECUTION

OF JUDGMENTS

GRANTED

BY THE SMALL CLAIMS COURT

As indicated in the last section, the commissioner, is empowered to
an order for the payment by way of instalments of any given judgment
Such order has the effect of staying further execution. However, should
order not be compiled with or should a judgment (where no such order has
made) not be complied with within 10 days of the date of such judgment,
judgment creditor may proceed to execution in the district magistrate's
having jurisdiction.31

make
debt.
such
been
the
court

This means that the judgment creditor is empowered to proceed against the
debtor by way of warrant of execution or for an order for periodic judgment or
for a garnishee order against the debtor's employers to deduct instalments from
the debtor's emoluments.:!:;
THREE ASPECTS

OF CONCERN

An Inquisitorial System
Contemporary civil and criminal procedure in the South African legal system
owes its origin to English law. By 1828, the dilatory and antiquated
RomanDutch law procedure was replaced by English legal procedure, which of course
is of an adversorial nature. Accordingly the notion of an inquisitorial system
depending solely on the small claims court commissioner, without the assistance
of counsel was found foreign and unacceptable by many lawyers.
However, experience over the past ten years has shown that an able
commissioner, who has a sound knowledge of law is able to competently direct a
hearing so to enable him to ascertain the facts of any case and accordingly, give
a fair and just decision. Although various causes of action, relating largely to the
Roman-Dutch
substantive
law (as opposed to Roman-Dutch procedure)
more
particularly
based upon the actio iniuriarum, has
been excluded from the
jurisdiction
of the Small Claims Court (see above):!Ii, any commissioner who is
troubled by the complexity of law or of opinion that he cannot adequately or
fairly decide such case, is required to stay the proceedings. Should this occur
the plaintiff may institute a fresh action in another competent court of law e.g.
the ordinary magistrate's courtY

34.

S.41.

35.

See. the t-1agistrates Court Act 32 of 1994.

36.

See, note 16 and the text relating thereto.

37.

S. 23; in the writer's experience by virtue of this section some commissioners have avoided hearing
cases which have threatened to be lengthy rather than complex.
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Lack of an appeal against the judgment of a Small Claims Court Commissioner
An appeal to any higher court against the merits of a judgment of a small
claims court commissioner is not possible.3M However the legislature permitted
the review of the proceedings of the small claim court. As indicated above an
appeal is concerned with the substantive correctness of the judgment based on
the facts and the relevant law i.e. the merits while a review goes to the validity of
the proceedings.:l!' Review in terms of the Small Claims Court111 may be directed
only in regard to
(a)

absence of jurisdiction

(b)

interest in the cause,
commissioner; and

(c)

gross irregularity

on the part of the court;
bias,

malice

or corruption

on the

part

of the

with regard to the proceedings.

Certainly this form of statutory review is a much lesser remedy than appeal,
which as indicated above goes to the substantive correctness of the judgment.
The form of statutory review in terms of the Act may be heard by either a
provincial or local division of the Supreme Court of South Africa.11 While the
grounds for this form of review are limited, the Supreme Court retains an
inherent review power by which it may review, set aside or correct any proceedings
of inferior courts including small claims courts on any judicially recognised
irregularity or invalidity in such proceedings.12 Thus while a mistake of fact or of
law in the course of a judgment is normally a ground of appeal going as it does
to substantive correctness of the decisionu - a serious error of fact or of law may
be regarded as an irregularity in the proceedings if such serious error is material
to the decision. What the Supreme Court may find is that the decision on the
facts and/or on the law is so unreasonable
as to be evidence that the decision
making body failed to apply its mind to the matter before it or has acted

38.

S.45.

39.

Jerold Taitz. 'When is an appeal not an appeal? - a legal eonundrum' (1979)- 1'1""1""-.

40.

S.46.

41.

Territorially South Africa is divided into a number of divisions, each housing a superior court of first
instance, each of these courts are known as a provincial division e.g. The Supreme Court of Natal
Provincial Division which has its scat in Pietermaritzburg. However. some areas within a provincial
division have a far greater population than the seat of the court e.g. in Natal. there are some 2 million
persons in the Durban and Coast area which is some distance from Pietermaritzburg (in places over 150
kms). To cope with a situation a local division referred to as the Durban and Coast Local Division was
established with its seat in Durban. A local division is part and parcel of the respective provincial in
whose territorial jurisdictional it has been established, it is staifed by the same judges and by and large
enjoys concurrent jurisdiction with the relevant provincial division (See. S. 6 of the Supreme Court Act
59 of 1959 read with the First Schedule to the Act).

42.

Jerold Taitz Inherent Jurisdiction (1985).

43.

Cases re mistake of law, mistake of fault.
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fraudently

- judicially recognised

irregularitiesY

Nonethless, the fact that the review process is a lesser remedy than appeal
(and that appeal procedure is not possible in regard to the decision of a Small
Claims Court) the normal protection of the appeal to a higher court, a basic
right of due process, is denied to parties before such court. The argument that
an appeal from the Small Claims Court would defeat the purpose, cost-effectiveness
and efficacy (including promptness) of the small claims court system is somewhat
fallacious justice remains more important than efficacy.4:;

Denial of Legal Representation
It has been argued that as with appeal procedure, if parties to Small Claims
Court proceedings
were permitted legal representation
the purpose of such
courts, cost effectiveness, efficacy, promptness etc., would be lost. It has been
further argued that a plaintiff is not obliged to proceed before the Small Claims
Court, he may sue in the district magistrate's court, where he is entitled to legal
representation.
While this argument may carry weight as far as the plaintiff is
concerned, a defendant is forced to proceed in the Small Claims Court, should
he be sued in that court a initio. Of course, if the defendant has a counterclaim
which exceeds the jurisdiction of the Small Claims Court he may obtain an order
staying such proceedings4lj and he may himself sue as plaintiff in the district
magistrates court in respect of his counterclaim. The former plaintiff would then
be forced to raise his initial claim in the small claims court as a counterclaim in
the district magistrates

courtY

Two of these contentious aspects have a direct bearing on procedural due
process or fundamental
procedl!fal rights more particularly, the right to legal
representation
and the right to an appeal against decision of the small claims
court commissioner. Interestingly enough the new South African Constitution,48
which enshrines
not only basic human rights but also certain fundamental
procedural
rights, makes no reference to a right of appeal from any judicial
decision irrespective
of the court concerned.
Regarding
the right of legal
representation
while the new Constitution
Act provides the right of legal
representation
for all person charged criminally, this right does not concern
parties to civil litigation. Accordingly as far as the small claim court is concerned,
the omission of the right to legal representation
and the right to appeal should
not be seen as unconstitutional
or a breach of fundamental procedural rights in
the new South Africa.

44.

Cases such as Chetl.ll. Theron etc., Vim.

45.

Eastern Province Herald (1984).

46.

S. 13 of the Small Claims Court Act 1984.

47.

Jerold Taitz, article on removing case to magistrates court.

48.

South African Constitutional Act of 1993.
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CONCLUSION
There is little doubt that the small claims court system in South Africa has
been of great advantage to the judicial system as a whole. It has relieved a
'bottle neck' situation as far as the ordinary maristrate's courts are concerned. It
has saved the State and the taxpayer large sums of money on account of the free
services of the many commissioners
and the after-hours use of government
premises. The system, too, has been of great advantage to the public as most
cases may be completed within two months of the issue of summons. The fact
that litigants have no, or minimal costs to bear, even in the event of their being
unsuccessful
at the hearing is of great financial advantage to them. Therefore,
the small claims court system in South Africa has been efficacious and costeffective, even if in minimal number of some cases it may not have furthered the
ordinary course of justice.
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